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INDUSTRIAL RELATIONS LEGISLATION AMENDMENT BILL 2020 

Second Reading 

Resumed from 25 June. 

MR P.A. KATSAMBANIS (Hillarys) [7.58 pm]: I rise to speak on this very important bill, the Industrial Relations 
Legislation Amendment Bill 2020. Clearly, the industrial regulation system in this state and this nation is one of 
the key factors that underpin the ongoing capacity of our economy to function, generate employment, generate 
growth and, obviously, generate prosperity for all Australians. I do not think anyone would suggest that our industrial 
relations system is perfect, but compared with the majority of systems around the world, I think it has served us 
well, particularly over the last 30 or 40 years. In that time, Australia has moved from having a more inwardly focused 
economy, which is focused on things that we consume, to a far more outwardly focused economy, which focuses 
on trading with the rest of the world and generating wealth from both goods and, importantly, services not only 
internally but also externally. It utilised the growth in global trade and exchange as a way of building prosperity and 
putting together the building blocks that ensure the employment rate in Australia is kept as high as possible and 
the unemployment rate is reduced to the lowest amount possible. Right now, we are obviously facing a challenge 
that nobody could have predicted. Economic downturns usually come from things like terms of trade and global 
economic shocks. The shock that has come to the global system and Australia recently has not been predominantly 
created by an economic force or some shock to the economic system; it has been a health pandemic. That has led 
to the economic challenges that everybody is facing. 

When we look at industrial relations legislation and making changes to industrial relations, we must always consider 
changes in the context of, firstly, what they will do to the nature of employment in this country and in this state in 
particular if we are looking at the state system, and secondly, the economic circumstances we are facing. When the 
Labor Party was elected in 2017, it indicated significant reforms to the industrial relations system would be introduced 
in this state. I do not think any person who has experience of Western Australian industrial relations would argue 
that the system we have currently in 2020 is fit for purpose. It is quite clear that the significant changes that have 
taken place in the federal landscape over, perhaps, the last 15 years have moved the federal industrial relations 
system into a more modern context than that in Western Australia. It is a good thing to look at reforming and changing 
what we have, including introducing some changes that will make the system more robust and for fit for purpose. 
I have expressed in this chamber and in other places that I am certainly not averse to reform in the industrial relations 
space. In fact, I have championed reforms over many years. They may not be reforms that the minister would agree 
with, but at least we are talking about them. Everyone involved in the system usually talks about changes that 
would facilitate better outcomes for everybody involved—employers and employees. 

Our system is fundamentally based on both good faith and collective bargaining so that employers and employees 
come together with their representatives and negotiate an outcome. That can occur at an enterprise level, an 
industry-wide level on awards, or sometimes at an individual level. We need a flexible system that recognises the 
differences between enterprises, businesses and individuals. I think it is an accepted maxim for everybody that we 
also need a system with a level of protection for people who are perhaps less able to negotiate their own way, or are 
working in employment where the conditions need to be regulated in a more thorough manner. When this government 
came to power, it commissioned a review. It was conducted by Mr Mark Ritter, SC, who was ably assisted by the 
member for Forrestfield, Mr Price, who is deputising this debate as one of the Acting Speakers. Eventually, the review 
was tabled in April 2019 but it took a while. It was a thorough review that made a series of recommendations. At 
the time, I think the government accepted most of them and it indicated that they would be introduced in stages. 
This is one of those stages. 
The government simultaneously commissioned a report, which was titled “Inquiry into Wage Theft in Western Australia”. 
It was conducted by the honourable Anthony Beech—isn’t he? 
Mr W.J. Johnston: I don’t think he’s an honourable. 
Mr P.A. KATSAMBANIS: He might not be; anyway, he is an honourable man, who has been in the industrial 
relations system since the time I was in short pants, which was a long time ago. A series of recommendations was 
made and some of them are being implemented in this bill. From looking at the time line and the way in which 
this bill has come to the house, I would say that the minister’s response and the government’s response to those 
inquiries that it commissioned are still a work in progress. This is part of that process. 
A number of changes will be made to the act—some of them fundamental, some of them incremental and some of 
them novel. A few changes perhaps do not quite fit into the recommendations made by Mr Ritter and Mr Price, or 
the recommendations made by Mr Beech, but nevertheless they are the government’s proposals. In the time available 
to us, we have examined the changes thoroughly. The bill was introduced in late June so we had the opportunity 
to talk to stakeholders across the board. This legislation does a number of things. I will not be able to cover all of 
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them in my contribution to the second reading debate because I do not have hours, but I will spend a little bit of 
time going through them in the consideration in detail stage. We support a number of changes. We think some of 
the changes are fundamental and some, as I said, are incremental, but nevertheless are good. We have a couple of 
issues, which I will expand on. Hopefully, there will be some amendments either on the notice paper tomorrow or, 
if they miss the notice paper, on a supplementary notice paper tomorrow. I will outline them as we go along. As 
we consider the bill in detail over the next few days, we have some amendments that we think will improve the bill. 
I will make it very clear that, if those amendments pass, we will fully support the bill passing, but our support is 
conditional on those amendments being passed. I will outline during my contribution and obviously during the 
consideration in detail stage why our support is conditional. I think some things this bill does ought to be tidied up. 
Some of the issues relate to the ability and opportunity for people to enter into other people’s residential premises. 
We will get to that in time. 
The bill does many things. It removes the existing exclusions in the Western Australian industrial relations system 
from the definition of “employee”. Particularly in that space, it removes the exclusion of domestic workers. Until 
now in Western Australia, domestic workers have been excluded from the operation of the industrial relations system. 
A number of federal ministers have written to the government, which the minister stated in this place and he made 
the correspondence available to me. I think the first minister was Michaelia Cash when she was responsible for 
this space, followed by Kelly O’Dwyer. They are both very, very good friends of mine, and are people who know 
their industrial relations well. They indicated to the government at the time that they were concerned that this sort 
of exclusion from the definition of “employee” caused the federal government problems, especially in relation to the 
government becoming a signatory to the Protocol of 2014 to the Forced Labour Convention, 1930 that had been 
issued by the International Labour Organization. It leaves Australia exposed to allegations that it has industrial 
relations laws somewhere within the commonwealth of Australia that may encourage things like exploitation of 
workers or—as the term nowadays has become—modern slavery. It is a broad term and I do not think it necessarily 
applies to domestic workers, but that is the sort of framing of it. Nobody wants to encourage modern slavery—
nobody at all. In fact, the member for Mount Lawley has spoken about it recently. I also have often referred to it 
in the past. It is something we should all work to eliminate as soon as possible. We do not want our nation or our 
state in particular to be accused in any way of facilitating it. The government has therefore removed the exclusions 
from the definition of “employee”. The exclusions were a little bit broader than just domestic workers. They were 
people who were paid by commission, percentage or piece rates. They were people with a disability in supported 
employment, volunteers and several other types of workers who might be employed by the National Trust or 
employed as wardens. Some of those people are volunteers, some are not. Those exclusions have been removed now. 
A series of other changes will be made to help facilitate the introduction of those types of workers into the industrial 
relations system. Of course, removing “domestic worker” automatically enlivens concern about what rights someone 
in their own home has in relation to rights of entry by inspectors, trade union officials or the like. We will discuss 
that in a minute. In relation to whether the definition change will allow the federal government to now sign up to the 
Protocol of 2014 to the Forced Labour Convention, 1930, I have had correspondence with the federal Attorney-General 
and Minister for Industrial Relations and Leader of the House of Representatives, Hon Christian Porter. He has 
indicated that he has perused the proposed legislation and he believes that the changes give the federal government 
the opportunity to become signatory to that protocol. We are therefore happy to authorise those changes on that basis. 
I want to take this opportunity in this house—it is a little unusual—to recognise the contribution of Hon Christian Porter’s 
father, the late Charles “Chilla” Porter and to offer my condolences, personally. I know I speak on behalf of everyone 
in the Liberal Party and I believe every Western Australian really, in offering our condolences to Hon Christian Porter 
and his family on the passing of his father, a great Australian and a great Western Australian. Although he was not 
born here, like many of us, he made this place his home and made a magnificent contribution to Western Australia; 
he made a magnificent contribution as an athlete to Western Australia and to Australia. Particularly for us in the 
Liberal Party, he was an absolute stalwart and hero of the Liberal Party. In all political parties, we celebrate our heroes 
and we should. Chilla Porter was an absolute hero, and as I said, I place on record my condolences and everyone’s 
condolences, particularly from the Liberal Party, to Hon Christian Porter and his family on the passing on, I believe, 
Sunday, of his father. 

Back to the bill. The legislation will also introduce a workplace bullying jurisdiction for the Western Australian 
Industrial Relations Commission. That is pretty similar to what exists in the commonwealth Fair Work Act. 
Workplace bullying is often considered to be part of workplace health and safety. However, federally, it has also 
been included in industrial relations law and the government has seen fit to include it here. We will have some 
questions at the consideration in detail stage perhaps around jurisdiction shopping and the concern that two matters 
might be on foot at the same time in relation to workplace bullying, with one at WorkSafe and one within the industrial 
relations framework. I am sure the minister will have some answers about how that will work in practice. There is 
some concern from employers and their representatives that that may cause them some issues. 
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The bill will introduce an equal remuneration jurisdiction for the Western Australian Industrial Relations Commission. 
Again, it is similar to that which exists in the Fair Work Act. That has caused some consternation. We know there 
has been an equal remuneration order federally that has caused a lot of consternation, particularly in various areas 
of community services. The minister may want to expand on what he thinks introducing an equal remuneration 
jurisdiction into Western Australia will do in Western Australia, particularly for rates of pay in some of the 
occupations that may be analogous to those that the equal remuneration order of the Fair Work Commission 
applies to. 

New provisions will vary the scope of private sector awards to ensure that all state private sector employees are 
covered by an award other than those that are not traditionally award covered. I will deal with my concerns about that 
in a minute. There is some modernisation of the language around the Long Service Leave Act 1958, which will 
introduce penalties for noncompliance. I would say that that has been a long-term historical oversight; we have to 
comply with a series of laws and if we do not, there are usually penalties. Not having penalties strikes the casual 
observer as passing strange. I do not know the history of that and I do not intend to delve into it. It will increase 
penalties for breaches of employment laws generally. It will change some of the powers around industrial inspectors 
and some of the rules around rights of entry for authorised representatives, who are usually trade union officials. 

The increases in the penalties are interesting. They attempt to mirror the Fair Work Act penalties, so in that regard 
there is a precedent for it. However, in many cases, penalties are increased by 30, 40 or 100 times the current 
penalty. Obviously, in the current economic environment that we are living through, for a number of businesses 
some of those penalties could be the difference between surviving and not surviving. I am not arguing in any way 
that they should not be subject to the penalties but I will argue that they should comply because compliance 
with industrial law is important. It will allow the Industrial Magistrates Court to consider some illegal contracts of 
employment as being valid for certain purposes. That is a particular protection to safeguard vulnerable workers, 
including migrant workers. We have seen some exploitation in that space. Again, as a Liberal Party, we do not think 
that is of particular concern. In fact, we think there will be a very small cohort of workers, particularly workers 
who are vulnerable to exploitation, being better protected, and we think that is a good thing. 

The bill will provide a specific power for Western Australia to declare certain employers not to be a national system 
employer. That in itself is not controversial; in fact, it is perfectly well foreseen in the commonwealth Fair Work 
Act 2009, which includes a specific provision in section 14(2) to allow any state to give itself this sort of power to 
declare that certain employers not be a national system employer. It is not every employer; it is really employers 
that are state government entities. Local government is specifically named in the bill and certain things we would 
ordinarily describe as quangos, created by state government legislation. There is a specific carve out: the state cannot 
do anything about universities, even though they might be created by a state act. I do not think every university is 
created by a state act. 

A member: ANU. 

Mr P.A. KATSAMBANIS: It is certainly not ANU and I am not sure that Bond University is either. Notre Dame 
is covered by an act here but has campuses in other places. It does not matter; they cannot be hauled back into the 
state system if they choose to be in the federal system. There is nothing controversial in the state giving itself that 
power. The federal Fair Work Act does not say what mechanism is to be used to do that, leaving that up to the states. 
It says just that states should make a declaration. The Fair Work Act has a further check; that is, once the state minister 
makes that declaration, it needs to be endorsed by the federal minister and does not have effect until it has been 
endorsed. The Minister for Industrial Relations has indicated that this power is being introduced specifically to declare 
local governments in Western Australia to be employers that are not to be deemed to be national system employers. 
The minister has indicated that express intention and has not indicated any intention to spread it beyond that. I will 
get to that in a moment. I am just setting out what the bill does. Then I will set out my concerns. 

The bill increases the compulsory retirement age for commissioners from 65 years to 70 years, which is totally 
non-controversial. It does not mean that they have to work until they are 70 years old. Judges and magistrates can 
work until they are 70 years of age, but commissioners are currently restricted to 65 years. The retirement age in 
Australia now is 67 years, so that does not make any sense. In the past, I have often expressed my interest in watching 
some retired judges, or commissioners and the like, move on post–compulsory retirement and have extraordinary 
careers. One who struck me from years ago is Justice Anthony Street, who practised well into his late 80s. 
Bob Ellicott, who was also a former federal Attorney-General, practised well into his late 80s. Michael McHugh, 
the former High Court judge, is an arbitrator, and it has been at least a dozen years since his retirement from the 
High Court. Tony Beech continues to work. I do not think we should have appointments for life. Eminent jurist 
Ruth Bader Ginsburg in the United States and other justices over many years have served a long time on the judiciary 
and have done fantastically well. However, right at the end of their lives, they are not really being productive. 
Flexibility in retirement, particularly in the modern context, is needed. In the future, we might look at expanding 
that 70-year maximum and taking a more flexible approach. It strikes me as passing strange that we say that someone 
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cannot be a judge or an industrial relations commissioner anymore, but they can go off and practise privately and 
be hired by people because they think that they are still the best person for the job. I think we are missing out by 
setting that arbitrary retirement age. 
Another thing this bill does is implement some protections for workers that were recommended in the “Report of 
the Inquiry into Wage Theft in Western Australia”. I think the concept of wage theft is an interesting one. Clearly, 
there are dozens of examples of employees who have been dudded and underpaid, such as restaurant employees 
of high-profile celebrity chefs, employees of the ABC, employees of universities and the like. Unfortunately, here 
in Western Australia, it was some of the lowest paid employees of the Department of Education, such as cleaners. 
I would not suggest that any of those people were underpaid because someone wanted to steal their wages. A large 
part of the reason for underpayment is the extraordinarily complex nature of our industrial relations system. There 
are examples of many trade unions having been found out, many years later, to have underpaid their workers. I would 
not suggest for one minute that any trade union thought, “Here we go! We’ll underpay our workers.” The vast 
majority of cases of underpayment of workers in this country by small businesses, medium-sized businesses, large 
businesses, the government or non-government instrumentalities comes from the complexity of the system and 
genuine errors. However, we know that a very small cohort of employers, unfortunately, exploit vulnerable workers. 
Again, we are not going to stand in the way of providing protection for those vulnerable workers. I will express 
that we are concerned about inadvertent errors made by people who are trying to do the right thing, whether they 
are a chef running a restaurant, the education department of Western Australia, the ABC, various trade unions or 
other bodies such as Woolworths or Bunnings, which have been caught. If it is an inadvertent error, they have to 
repay the money that people are owed, but I do not think that they should be liable for penalties in the same way 
as someone who does it deliberately. That is probably a discussion for another day. I have tried to outline the 
majority of what the bill does. 
Stakeholders have expressed some broad concerns to us. One is that there has not been an overall assessment of 
the impact this legislation will have on employment and the economy in Western Australia, whether it is a regulatory 
impact assessment or some other form of economic assessment. If the minister has any insight into that, it would 
be welcome. I recognise that the minister will say that these are long-awaited and important changes that are the 
product of a review and the like. Sometimes, introducing changes at the wrong time can have a negative impact. 
If there has been an assessment, it would be useful to hear about it. The changes to deeming an employer not to be 
a national employer will initially create some confusion. I discussed pecuniary penalties. In some cases, if the 
maximum penalties right now were levied, that would make the difference between someone continuing to keep their 
doors open and having to shut them. Again, I think the government has tried to make them commensurate with the 
Fair Work Act. I think a balance always has to be struck there. We are definitely concerned about the expansion 
of the right-of-entry powers of both trade union officials and inspectors. Our concern is not limited to it, but is 
particularly about them entering people’s homes. We are concerned about the power being given to trade union 
officials and authorised representatives to take photographs, audio, video and other recordings, not of documents—
they already have that—but of processes and the like. It is a specific concern that we think needs to be addressed. 
As I said, we have some concerns that we will take up with the minister in consideration in detail around how the 
bullying jurisdiction in the Industrial Relations Commission will work alongside any bullying investigations by 
WorkSafe and how that will interrelate. 
I will address some of our specific concerns. The incorporation of domestic workers into the definition of 
“employee” gives rise to concerns because domestic workers in private homes are becoming more common. The 
National Disability Insurance Scheme provides funding for people to hire workers to come into their homes to 
look after people who are covered by that scheme. At the federal and state level, and, I also think, a community 
level, there is a strong push to have more aged care delivered in the home. A lot more people are being employed 
in other people’s homes, either directly — 
Mr W.J. Johnston: Can I make a point? 
Mr P.A. KATSAMBANIS: The minister can, quickly. I do not have a lot of time. 

Mr W.J. Johnston: You’ve got 31 minutes yet. A person who is employed in somebody’s home through an 
agency, for example, to deliver aged-care services, is already an employee. This is in respect only to people who 
are employed by the householders. 

Mr P.A. KATSAMBANIS: I understand that. 

Mr W.J. Johnston: Most of the discussion in these topics is talking about people who are already covered. 

Mr P.A. KATSAMBANIS: I understand, but with the NDIS there is a specific capacity for people to take that 
package and apply it themselves. When the minister interrupted, I was about to say that some of these arrangements 
are made through agencies and some of them are made directly. I put the direct ones first because that is where the 
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concern is. I agree with the minister that the real concern is in the direct space. Experience tells us that at the moment 
the majority seem to come through an agency, so the employment relationship is not direct, and that is helpful too. 
But I recognise that there can be a direct personal relationship. A person who is seeking care has hired a carer, and 
that is a direct personal relationship. If there is a breakdown in the relationship, there is not much that industrial 
law can do about that. Someone is not going to be forced to keep someone they do not want because they just do 
not get along, unless that person is being capricious, vexatious or whatever. We acknowledge that in framing the 
legislation, the government has introduced proposed section 23A(2), which essentially deals with the termination 
of a person working in a private home. Termination that is unfair or unjust dismissal will be treated in a way 
analogous to termination during a probationary period for new employees. It will not be an absolute ability to dismiss 
under any circumstances, but if it is a domestic worker relationship in someone’s private home, the commission 
will have to take regard of that relationship and the breakdown of that relationship when assessing whether 
a dismissal was harsh, oppressive or unjust, as the terminology in the legislation says. We think that is good as far 
as that goes. We think there are other concerns about right of entry. 

I think I have made my points about workplace bullying and equal remuneration already. 

We are concerned about this provision to vary the scope of private sector awards. There are two limbs to varying 
the scope of private sector awards. One is the limb that the Ritter review directly addressed, and that is that the awards 
have just not kept pace; they have fallen behind. It is interesting that the Fair Work Commission calls its awards 
modern awards. I would call the majority of Western Australian awards non-modern awards—old-fashioned awards. 
They have not kept pace because there have been new industries and all the named employers to the awards have 
fallen away or ceased to exist; new employers have come in. The changes made in this regard, which are effectively 
recommended by the Ritter review, attempt to mirror the provisions of section 143 of the Fair Work Act. To that 
extent, we do not see any harm in that, but another set of provisions is brought in by the introduction of a new 
section 37D that allows the commission to vary the scope of the private award of its own motion without anyone—
employees or employers—applying to the commission. We are concerned about that because it overturns the accepted 
concept of collective and good-faith bargaining, which is the basis for Australia’s industrial relations system. The 
commission is the referee. The commission is the conciliator and arbitrator, to use the old-fashioned language from 
back in the 1960s and 1970s prior to the reforms that started in the 1980s. The commission is the body with the 
clean hands that adjudicates a matter between employers and employees bargaining in good faith. To allow the 
commission interventionist powers has the potential to corrupt its independence. 

Interestingly, the power for the commission to vary an award is limited to private sector awards. It does not apply 
to public sector awards or enterprise agreements. It was not a matter that the Ritter report directly recommended 
on, although I think it touched on it. I see you, Mr Acting Speaker (Mr S.J. Price), in the chair, and you can interject 
from the chair if you like. It touched on this issue. I am paraphrasing, and you can correct me if I am wrong, 
Mr Acting Speaker, because I have spent a lot of time reading it, but you spent a lot more time doing all of this 
work. Essentially, the Ritter review says that some awards will need a bit more intervention, and over a three-year 
period the commission should reach out and talk to both parties to try to bring them in and get them to get going 
there. It does not say to give the commission its own powers to vary the scope of a private sector award of its own 
motion. We think that is a step too far that the government really has not explained, and we would seek to remove 
the power at this stage. I know there is a far more limited power in the Fair Work Act than there is in this bill, but 
this is not what the government is doing. It seems to be a bit of a flourish from the Ritter recommendations, which 
I thought were relatively sensible. It said to spend a few years working with the parties to bring them back into 
the system, which I accept is a hard recommendation to write into law, but then give the commission its own 
motion power. If I were a party to any action in any commission, if the commissioner hauled me in and said the 
commission thought it had to make changes to my award, I would not necessarily think that the commission was 
working with clean hands as an independent arbiter of the matter. As I said, we think doing that compromises the 
commission’s standing. 

We have serious concerns about the right-of-entry powers, particularly, but not limited to, right of entry into private 
homes. The right-of-entry powers extend to both trade union representatives and industrial inspectors, and I will 
deal with each separately. Authorised or union representatives on site, particularly for workplace health and safety 
matters, act as a second eye because they are not the regulator, they are not the WorkSafe authority, and they currently 
have some significant right-of-entry powers. They have the right to view and take copies of documents. They also 
have the right to request to view work, material, machinery or appliances in relation to a suspected breach. Apart 
from the power to view work, material, machinery or appliances relevant to the suspected breach, the government 
is proposing to give them the power to take photographs, film, and make audio, video and other recordings of that 
work, material, machinery or appliance relevant to the suspected breach. Automatically, we can think to ourselves 
that there are some processes that have intellectual property attached to them. There are some materials, machinery 
or appliances that have intellectual property attached to them, and an employer might not want those to be photographed 
or distributed. Many employers impose a no-photography rule—full stop, period—within their business for that 
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very reason. It is not a rule for union officials; it is a rule for anybody. It is a rule for employees, it is a rule for the 
management of the company and it is a rule for delivery drivers and anyone else coming in—no photography—
for very, very important reasons to do with preserving their own intellectual property rights and processes. Other 
employers, importantly, introduce a no–mobile phone provision in their workplaces, which is the usual method 
nowadays of taking photos and videos, for safety purposes. The government is talking about overriding all of that 
to give union representatives the power to take photographs, film and make audio, video and other recordings of 
any work, material, machinery or appliance relevant to a suspected breach. We think that is a bridge too far and we 
will not support it. There are other examples, and in the consideration in detail stage I will have more time to go 
through them and the reasons that we think it is a concern. 
Current section 49K of the Industrial Relations Act expressly prohibits these union representatives, these authorised 
representatives, from using their right-of-entry powers under this act to enter any part of the premises of an employer 
that is principally used for habitation by the employer and his or her household. They cannot enter people’s homes; 
there is an absolute prohibition. We recognise the inclusion of domestic workers in the legislation and that there 
may be extremely rare occasions on which a right-of-entry power, particularly in relation to suspected breaches of 
workplace health and safety, may well be justified, but it would have to be extremely rare, and extremely limited. 
The government is proposing to give the power to the commission to give an order to allow a union representative 
to enter a home, if the commission is satisfied that exceptional circumstances exist sufficient to warrant the making 
of the order. Unfortunately, “exceptional circumstances” is not defined at all in the Industrial Relations Legislation 
Amendment Bill 2020, so it could mean anything. That leaves employers, particularly those in a domestic worker 
relationship, open to the fear that these applications could be made. If we think about combining that right of entry 
with the ability to take photographs, videos, films and the like, we can see the potential for a serious breach of people’s 
privacy, particularly disabled people and elderly people in care. We can see that; I do not have to spell it out. 
The opposition is not totally convinced that this right is required, but if it must be required, there needs to be more 
than “exceptional circumstances” that are completely and utterly undefined. We think that, as a starting point, it 
should be included in the legislation that the owner or occupier of those premises must be given the right to be heard 
at the commission. The minister might say, “Oh, it’s implied”, but we will get to that in a minute in relation to another 
provision. We think it should be expressly in the legislation that the owner or occupier must be heard before entry 
is allowed, or at least given the opportunity to be heard. Even then, after they have been heard, the commission must 
be satisfied that the information being sought by the union representative cannot be obtained in any other manner. 
That is a much, much higher bar than undefined “exceptional circumstances”. 
It is hard to know what exceptional circumstances are, and it is going to take a long time for jurisprudence to limit 
the field. We can understand that it may be necessary in extremely limited circumstances, as with industrial 
inspectors, and I will get to those in a minute, but, my goodness, if we are going to invade someone’s home through 
the equivalent of a warrant, we need to make sure that they are given the opportunity to be heard before an order is 
made. Even then, the commissioner has to be satisfied that the information that is being sought cannot be obtained 
in any other manner whatsoever. That hearing is obviously a great opportunity: “What is it that you would like to 
see, Mr or Ms authorised representative—A, B and C? Occupier, can you deliver this up without this person coming 
into your home?” If they can do that, all well and good. If they cannot do that, and it seems to the commissioner 
like a legitimate reason, the commissioner can order that they go in and get it. We think that is sensible and we think 
that provides people with the comfort that they need and deserve with regard to third party entry into their home. 
At the same time, we recognise that we will have all these obligations under the International Labour Organization 
protocols to the Forced Labour Convention, so of course the opposition is not saying, “Absolute prohibition—
never walk in there”, but we want to put in the highest test we possibly can to preserve the sanctity of the home 
for individuals and their families and at the same time allow legitimate information to be passed on to those people 
who are seeking it. That is our position in relation to right of entry to homes for authorised representatives or trade 
union officials. 
I turn now to the powers of industrial inspectors, which will also be enhanced by this legislation. An area of concern 
for the opposition is the expansion of powers for inspectors to enter business premises that also comprise premises 
principally used for habitation. Again, this refers to the power of industrial inspectors to enter someone’s house. 
Under proposed section 98(3A), an inspector must give at least 24 hours’ written notice of any proposed entry, 
except in circumstances in which the owner or occupier is carrying on an industry at the location or premises, or 
in circumstances in which the commission has made an order waiving the 24-hour notice period. The opposition 
has two concerns about that. Firstly, “carrying on an industry” is not defined, and that really gives inspectors almost 
unlimited power to circumvent the 24-hour written notice if they so wish. I am not saying that inspectors will 
necessarily be capricious; I am saying there might be the odd inspector who might be capricious, but even one case 
of using this power wrongly is not good enough, because it involves invading someone’s home—a place where 
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someone and their family are living. “Carrying on an industry” is just not defined, and we do not think that is a good 
enough way to deal with the capacity to enter someone’s home without notice. 
We think the 24-hour notice period is the absolute minimum standard that should be allowed. We recognise that 
if these are workplaces, there is a legitimate role for an inspector to request to come in, even though it is a family 
home, so we think 24 hours’ written notice is a good thing. But to waive that written notice because someone is 
“carrying on an industry” could mean anything. We do not think that is good enough. 
The second way in which the 24-hour written notice can be waived is perhaps even worse. The commission can make 
an order to waive the 24-hour notice period, but there is a specific provision in the bill—proposed section 98(3C)—
that allows the 24-hour notice requirement to be waived so that the application to the commission may be heard in 
the absence of the owner or occupier of the premises. The inspector can go to the commission and say, “I want to 
enter someone’s home”, and the owner or occupier will not get a say in it; they will not even get a chance to be 
heard. They will be denied natural justice and denied the opportunity to put their case. As I articulated in relation 
to authorised representatives, it would be simple to say, “Is that the information you want? Here it is; I’ll give 
it to you. You don’t have to come into my home.” As with authorised representatives, the opposition will move 
amendments to amend the provisions for the right of industrial inspectors to enter homes to ensure that only the 
commission can waive the 24-hour notice period, that the owner or occupier must be given the opportunity to be 
heard prior to any order being made to enter their home and that the order can only be made in circumstances in which 
the commission is satisfied that the information sought by the inspector cannot be obtained in any other way. 
Again, the hearing with the commission is a great opportunity for a perhaps recalcitrant employer/home owner who, 
upon arriving at the commission, realises, “Hey, if I don’t provide this information, these people can come into 
my own home, annoy my family, annoy my children, and annoy my elderly relatives”, and the like. We think that 
is fair and reasonable. It gives the industrial inspectors a good opportunity, if they want to enter a premises without 
24 hours’ written notice, but at the same time it will give people an opportunity to be heard. Of course, all of that 
points the industrial inspectors down to the notice requirement, the 24 hours’ written notice, and I do not think that 
is onerous on anybody.  
The other matter that I have left till last, because there is significant consternation around this, is the issue around 
the declaration of an employer to not be a national system employer. As I said at the outset, we acknowledge that the 
minister not only can do this, but also is authorised by the commonwealth Fair Work Act 2009 to so do. We also 
know that currently 121 of the 139 local governments and seven regional councils operate within the federal industrial 
relations system. The president of WALGA and Mayor of the City of Wanneroo, Councillor Tracey Roberts, and 
representatives from WALGA have spoken and written to me on many occasions. They are fundamentally opposed 
to this government forcing local government back into the state industrial relations system. They point out that 
they have been in the federal system since the 1990s and that they would like to maintain the certainty and stability 
that the system gives. 
When local government went to the federal system in the 1990s, we were using the old interstate nature of a dispute—
I think the minister has used the term “interstatedness”—to find a nexus to get certain groups into the federal 
commission rather than the state commission. We are now using the corporations power and that is why the federal 
government envisaged this clawback provision. We understand that. The power exists to do that. 
Mr W.J. Johnston: No. The point is that they can’t go into the federal system. 
Mr P.A. KATSAMBANIS: That has never been determined. If it cannot be in the federal system, it would not be 
in the federal system. The minister is trying to enliven the mechanism of section 14(2) of the Fair Work Act of the 
commonwealth, and he is entitled to do that. We are not stopping the minister from doing that. But there are further 
protections in the Fair Work Act. Once a state minister makes a declaration, that declaration needs to be endorsed 
by the federal Minister for Industrial Relations before it can take effect. 
As I have said, I have written to the federal minister, who said — 

I have engaged in previous correspondence and discussions with the Hon Bill Johnston MLA regarding 
this matter and have informed him that, in relation to any endorsement process, I would be interested to 
have available: 

• details of the consultative process adopted by the WA Government to date and proposed to be 
undertaken in the future; 

• the nature of concerns advanced by the local government bodies through the Western Australian 
Local Government Association (WALGA) regarding the proposal to exclude Western Australian 
Local Governments from the Fair Work Act; and 

• the extent to which the WA Government has addressed opposition to the proposal. 
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That is what the federal minister said he is going to look at, which is great. But WALGA has said that it believes 
the federal system is far superior to the state system. It is more contemporary to a workplace in relation to minimum 
conditions of employment and clear processes for managing enterprise agreement negotiations, industrial claims 
and other matters before the Fair Work Commission. 
We need to listen to this important sector when it says that it does not need to be dragged back in. The minister 
can have the power, but if a person is unilaterally forcing a sector to do something, it is not a good way to endear 
themselves to that sector. In consideration in detail, we propose to move an amendment that essentially requires 
a minister seeking to declare an employer to not be a national system employer to make that declaration with the 
consent and agreement of that employer. We think that is fair and reasonable. 
If the minister thinks it is unconstitutional for local government to be in the federal system, he should make that 
sort of application. If the minister wants to drag the 121 local government authorities in this state that are satisfied 
with the federal industrial system back into the state industrial system against their wishes, that is unfair and 
unreasonable. If, as the minister interjects, local governments hate and want out of the federal system, we will give 
the government that opportunity by amending the legislation to ensure that any clawback from the federal system 
into the state system is done with the consent of the employer who was clawed back. We think that is fair because 
the local government authorities themselves are saying, “Please don’t do this to us.” 
Mr W.J. Johnston: That’s not true. 
Mr P.A. KATSAMBANIS: If it is not, the minister has the opportunity to table in this house requests from any 
of the 121 local government authorities that have asked him to bring them back into the state industrial relations 
system. If they have asked him, our proposed amendment would not stop that in any way. If the employer consents, 
happy days! It would also satisfy the dot-point tests that the federal Minister for Industrial Relations set out because 
the employer is consenting. 
If the government has local government authorities saying, “Bring us back into the system”, we are not stopping 
the government. We are saying that there are myriad local government authorities out there that do not want the 
government to bring them back into the system, so the government needs to give those authorities an opportunity 
to opt out. If, later on, they want to be brought back into the system, our proposed amendment will allow them to 
do that. We are not stifling the government’s power to do that; we are putting a limitation on it, and we think it is 
a fair limitation, because forcing someone to do something is not the right way. Doing it with their consent, authority 
and agreement is the right way, especially with something as fraught as local government. At the crux of it, if a local 
government is brought back from the federal system to the state system, what will be the impact on the financial 
circumstances of that local government authority? What will be the impact on rates? 
Mr W.J. Johnston: Zero. 
Mr P.A. KATSAMBANIS: The minister says zero. I do not know. No-one has done an assessment. Irrespective of 
that, we think that the best way to go, if the government is going to do this, is to do it by agreement. It should do 
it with the carrot and not the stick, and we will give the government that opportunity. That is what we suggest is 
the right way to go. That is something that the local government sector is asking for. It does not want to be forced 
into it. If it is happy to do it, it should be able to do it, so we will give the government that opportunity. 
I could talk about this forever, and if the minister keeps interjecting, he and I could have a conversation for hours 
and hours at a time. Unfortunately, I do not have that time. As I said, some of these provisions, we support; others, 
we do not support, particularly in relation to the right of entry of inspectors and trade union officials into people’s 
family homes and what the government is trying to do by force against the will of the local government sector in 
Western Australia. The amendments that we are suggesting are good and valid, and if the government supports 
them, we will support the bill. But if the government does not support those amendments, the bill is flawed and 
we do not think it should be brought into legislation. 
MR V.A. CATANIA (North West Central) [8.58 pm]: I rise on behalf of the Nationals WA to voice our opinion 
on the Industrial Relations Legislation Amendment Bill 2020, and I want to commend the work that the member 
for Hillarys has done on this bill. He summarised exactly where the National Party believes this bill sits. Although 
there will be proposed amendments to the bill, the National Party does not support the Industrial Relations Legislation 
Amendment Bill 2020, and I will outline the reasons why. Firstly, there has been no consultation with industry. 
We have met with many industry groups. The Western Australian branches of the Pharmacy Guild of Australia, 
the Master Builders Association, the Housing Industry Association, the Chamber of Minerals and Energy, the 
Western Australian Local Government Association and many others have voiced concerns about the Industrial Relations 
Legislation Amendment Bill. 
I would like to thank the minister for the briefing by staff from his office; I appreciate that. There are some good 
things in the bill, which I will also highlight. Knowing that the government will not change its view on some of 
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the more important points, the National Party cannot support this legislation. This bill will introduce significant 
changes that will impact on business operations and will provide greater imbalance to individuals in associations, 
particularly the trade unions here in Western Australia. At a time when job creation is key to getting through the 
COVID-19 crisis, the industrial relations bill seems to have the opposite effect by implementing strong regulatory 
and penalty-focused provisions without creating any support or opportunity for businesses to increase job and 
compliance opportunities. It also creates uncertainty and confusion around the awards. Unions can be classed as 
a national system employer, especially around what jurisdiction the system will have over the WA and national 
system employers. 
I will outline the National Party’s key issues. Our major concern is that there was no consultation with these industries. 
The bill details significant changes in the Industrial Relations Act without any consultation with industry about the 
provisions or any sufficient evidence about the benefit of these changes. The changes will incur significant costs to 
businesses and taxpayers in regulatory compliance and procurement penalties. There is little to no evidence to 
demonstrate the need for these changes, especially during the COVID-19 pandemic. Many of the proposed changes 
are unclear in their application and will be confusing for both employers and employees to understand and apply. 
As the member for Hillarys outlined, proposed section 37D applies to private sector awards in general. Aside from 
the complete lack of consultation, the primary concern with the industrial relations bill relates to proposed section 37D; 
that is, the ability of the Western Australian Industrial Relations Commission to make changes to the scope of an 
award on its own motion with regard to private sector awards. That would have a significant impact on those 
employees who are covered by an award, especially in the COVID-19 climate. There are wide-reaching ramifications 
related to the Western Australian Industrial Relations Commission being afforded the power to undertake this kind 
of exercise, including the associated costs and obligations that may be imposed on employers. I will give one example. 
These powers could mean that the Western Australian Industrial Relations Commission may see fit, for example, 
to declare all pharmacist assistants come under the award of their choosing, such as the Shop and Warehouse Award, 
without consultation and without regard to the financial implications on an employer of the change. 
Looking at the increased compliance and obligations and pecuniary penalties without appropriate support 
mechanisms, the proposed penalties represent increases of 30 to 300 times what is currently in place. The introduction 
of such significant changes to the Industrial Relations Act, compared with increased compliance and obligations 
and associated penalties at a time when we need to focus on increasing jobs and supporting the economy, simply 
does not make sense. These provisions will do the opposite. The focus on business will not be on job growth. For at 
least the next 12 to 18 months it will be on trying to understand how to apply and comply with the new provisions. 
This means industry will not be able to grow their business as much as possible at this time, when jobs stability is 
most needed. 
Given most state employers are small to medium-sized businesses, with a significant population of mum-and-dad 
businesses, these proposed increases pose a significantly higher and disproportionate burden. When the minister 
talks about the introduction of bullying and general protections in this jurisdiction, bullying is currently a matter 
addressed under the work health and safety legislation and regulated by WorkSafe. The industrial relations bill 
proposes to introduce bullying into the industrial relations jurisdiction, doubling up the work in the health and 
safety jurisdiction, increasing the cost of regulation and allowing individuals to “decision shop”. Why is there 
a need to introduce bullying into the industrial relations jurisdiction? Is there a perceived benefit that the change 
will have on dealing with bullying matters? In fact, a review of the federal bullying jurisdiction shows that 
consistently over the last few years there have been low numbers of bullying applications, and only 10 per cent of 
those applications have been resolved by the Fair Work Commission. 
The industrial relations bill also seeks to adopt the Fair Work Act’s general protections and adverse action–type 
provisions, which constitute another significant change to the state’s industrial jurisdiction. As experienced in the 
federal jurisdiction, these provisions are highly legal and complex. Our expectation would be that consultation occurs 
prior to significant change with the broad implications being proposed, especially in light of the high proportion 
of small and medium-sized businesses in the Western Australian jurisdiction. WALGA is obviously opposing this 
legislation. Only 10 local governments out of 139 are in the state industrial relations system. 
Mr W.J. Johnston: That is not true. 
Mr V.A. CATANIA: There are 21 000 local government employees who would have to switch, if this legislation is 
passed. I know that the minister has had several debates with the Western Australian Local Government Association. 
It has relayed its concern over the cost to local governments as a result of this transfer. The government has 
imposed a rate freeze on local governments. When a local government is not able to increase rates, the costs associated 
in making these changes will impact on local governments. A lot of the smaller local governments that have already 
been impacted by COVID-19, through their income sources, will have the added burden of changing their system. 
As I said, there are 21 000 local government employees who would have to switch, if this legislation is passed. 
A survey showed 87 per cent of WA local governments were against the transfer. 
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Another issue is equal remuneration orders. The industrial relations bill proposes new provisions to give the 
Western Australian Industrial Relations Commission powers to reclassify work; establish new career paths; 
implement changes to incremental pay scales; provide an increase in remuneration rates; and reassess definitions 
and descriptions of work to properly reflect the value of work. These provisions seem to remove the commission 
from being an objective decision-maker to basically having a human resources function. These provisions go much 
further than those provided at the national level and have not been justified or otherwise explained. Like I said, 
there has been a lack of consultation. The Industrial Relations Legislation Amendment Bill proposes numerous 
changes to the industrial relations framework, including federal instruments, and seeks to introduce part IIAA, 
which allows the regulations to provide that employers can be declared not to be national system employers for the 
purpose of the Fair Work Act. These changes constitute an attempt to bring more employers into the state industrial 
relations system. The regulations may provide that an award, including federal awards, agreement or order specified 
in the regulations applies to the employees of a declared employer. The explanatory memorandum states that this 
is intended to cover local government. However, this is not specified and carved out in the legislation, so the 
application will be much broader. 
As the member for Hillarys also pointed out, one of the big issues that we have here is a proposed change that will 
affect all employers in Western Australia, and that is the proposed change that will allow unions to enter workplaces 
and take photographs, films and audio, video or other recordings. I know the minister will say that they cannot do 
that at the moment, but that is happening already. We all know that social media is instantaneous. When people 
enter the workplace, take videos or photos and post them on social media, by then the damage is done. The damage 
is done by that social media post, which, as I said, is instantaneous. Obviously, the employer has the right to 
challenge that—I am not sure what the mechanism is—and get the footage taken down, but the damage is done as 
soon as it is posted. 
Mr W.J. Johnston: Are you saying that’s happening today? 
Mr V.A. CATANIA: Yes. I am not defending some of the actions that some employers or companies take that 
obviously — 
Mr W.J. Johnston: I am just wondering, given that that is happening today, what does this have to do with that. 
Mr V.A. CATANIA: This legislation will allow unions to have the powers of an inspector or regulator by allowing 
the unions to come into a workplace and take footage. 
Mr W.J. Johnston: But you’re saying they’re doing that now. 
Mr V.A. CATANIA: But there is no penalty in place. 
Mr W.J. Johnston interjected. 
Mr V.A. CATANIA: No; the minister will have his opportunity. The issue is allowing unions to become an inspector 
or regulator and allowing them to go into a workplace or home, take footage and photos and post them on social 
media. That is not the role of a union. It is not an inspector or regulator. When we have right-of-entry breaches, 
that is misuse of powers, and I would say that putting video footage or photographs on social media is an abuse of 
power. That is what is concerning to a lot of employers and businesses and, like I said, a lot of organisations that 
we met with. 
They are some of the changes that we oppose, and I know that the member for Hillarys will be moving amendments 
to try to amend this legislation. I fear that the opposition in this place will not be successful in making those changes, 
and that is one of the reasons we have taken a strong stance to say that the National Party does not support this 
legislation because of the lack of consultation and discussion with industry groups. However, like I said, there are 
some good things in the legislation. That is why I urge the government to reconsider this bill and perhaps go back 
to the drawing board and have that consultation with industry. 
As I said, there are some benefits in this legislation. It implements the recommendations from the 2018 ministerial 
review of the state industrial relations system and the 2019 inquiry into wage theft in Western Australia. That is 
one benefit of this legislation; another relates to employment records and pay slips. It amends the single set of record 
keeping required under the Industrial Relations Act to include the following additional records required to be kept 
by an employer: the employer’s name and ABN; incentive payments, penalty rates or loading; superannuation being 
paid; employee termination details, including how and by whom; records of cash payments, a copy of which must 
be given to employees; supported wage agreements and agreements to cash out annual leave. Details are prescribed 
for pay slips, and an employer must provide an electronic or hard copy within one working day. The prohibition on 
knowingly giving false or misleading records of pay slips is another good part of this legislation. Obviously, under the 
Long Service Leave Act, all paid leave will count towards an employee’s period of continuous employment. There 
is also the inclusion of provisions clarifying casual and seasonal employees’ and apprentices’ continuous employment. 
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There are some good parts of this legislation, and we support some of the clauses, but, overall, the National Party, 
through its consultation with industries that have not been consulted by this government, will not be supporting 
this bill. The National Party says that the government should go back and consult with the major industries, as small 
businesses are often impacted by some of these changes. It is easier for larger corporations to make those changes, 
but for small businesses—Western Australia’s economy is driven by a huge number of small businesses—at this 
time, this bill will impose a framework that will inhibit businesses from growing, especially as a lot of businesses 
have suffered over the last three to four months and are continuing to suffer. Those businesses need time to recover. 
Now is not the time to introduce these changes to the Industrial Relations Act, because there has not been any 
consultation with those industries I have mentioned. Many employers and massive businesses in Western Australia 
that employ a lot of people will be affected by this legislation. I urge the government to reconsider and go back to 
these industries to have full consultation and understand their concerns, especially with the right of entry, which 
would enable unions to go into private residences, and the impact that it could have on businesses by allowing 
unions to go in, film and photograph and post it on social media, with basically no consequences whatsoever. 
The National Party does not support the Industrial Relations Amendment Bill 2020. I look forward to hearing some 
of the amendments that the member for Hillarys will move, and we will consider those amendments in time, but 
we will be opposing this bill at the second reading. 
MR S.J. PRICE (Forrestfield) [9.18 pm]: It gives me great pleasure to contribute to the debate on the Industrial 
Relations Amendment Bill 2020. As the minister outlined in the second reading speech and the explanatory 
memorandum, this bill has come about in response to reviews that the minister instigated when we were elected. 
The first was the ministerial review of the state industrial relations system, which was conducted by Mark Ritter, 
SC, ably assisted by myself. The second was the 2019 inquiry into wage theft in Western Australia, which was 
conducted by former Chief Industrial Relations Commissioner Tony Beech. He is an outstanding industrial 
relations advocate with a long history of being involved in the state commission and industrial relations. 
To recap where this legislation has come from, in September 2017, the Minister for Mines and Petroleum; Commerce; 
Industrial Relations and a few other things announced the ministerial review of the state industrial relations system. 
The review was long overdue, but very complicated. The state industrial relations system was certainly severely 
impacted by the impact of the federal system’s implementation of WorkChoices. As outlined at the beginning of 
the report, the number of employees covered by the state system was not easily defined or ascertainable. The 
figures were based on some great work done by the secretariat. It was estimated that between 21 and 36 per cent of 
employees in the state were covered within the state jurisdiction. When we started the review, it was announced that 
Mark Ritter, SC, would be the lead person to conduct the inquiry. Mr Ritter is a very experienced and well-respected 
local barrister, who was admitted to the Supreme Court of Western Australia in 1985 and the High Court in 1986. 
From 2005 to 2009, Mr Ritter was the acting president of the Western Australian Industrial Relations Commission. 
Between 1995 and 1998, he was a part-time judicial registrar at the Industrial Relations Court of Australia. He has 
a long history in industrial relations and was certainly a very suitable choice to conduct the inquiry. Like all things, 
inquiries do not happen by themselves. I would like to acknowledge and thank the minister, Hon Bill Johnston, 
and his ministerial staff and especially the secretariat who were there to assist us through this very lengthy process. 
To Lorraine, Liz and Cara—thank you. You did some amazing work during that inquiry. 
Not a lot of people are aware of the Western Australian industrial relations system and the role it plays. Two different 
industrial relations systems operate within Western Australia. The Fair Work Commission sits over the top of the 
national system for those companies and corporations that are covered by the federal system because they are 
considered trading corporations. The state system applies to particular businesses and their employees depending 
on the type of arrangement within the state jurisdiction. The following explanation of the state system was taken 
from the Department of Mines, Industry Regulation and Safety website. The Western Australian industrial relations 
system covers the following employers and their employees: the state government and other public sector bodies, 
sole traders, unincorporated partnerships, unincorporated trusts, and incorporated associations that are not foreign 
trading or financial corporations. This could also include some not-for-profit organisations. At the time, there was 
some question about where local government sits, which has been addressed under the provisions in this legislation. 
Members may not be aware that the ministerial review of the state industrial relations system was quite a lengthy 
process. We published an interim report with some of the findings and considerations about some of the 
recommendations that we were going to make, and also a final report in June 2018. It states in the final report that 
it was important to set out the contents of a media statement published by the minister in 2017 when he announced 
the review into the industrial relations system. I quote the final report— 

The State system has not been comprehensively reviewed and updated since 2002, and the industrial 
relations and employment environment has changed significantly since then. 
The aim of the review is to deliver a State industrial relations system that is contemporary, fair and accessible. 
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It will also develop a process to modernise State awards for private sector employers and employees. 
… 
Stakeholders will be consulted and given the opportunity to make submissions… 
The McGowan Government is pleased to announce the delivery of its election commitment to review the 
State industrial relations system. 
The State system needs to be updated to address the changed employment environment and to meet the 
need to its constituents—predominantly small business employees and employees, and the public sector. 
We are committed to ensuring the State industrial relations system is modernised and the review will 
provide a blueprint on how best to do this. 

It is appropriate to mention that our industrial relations legislation meant that we did not meet our obligations 
under the anti-slavery covenant of the International Labour Organization protocol of 2014. This has been addressed 
previously so I will not repeat it. 
Historically, industrial relations in Western Australia changed significantly with the introduction of WorkChoices 
in 2005, which came into effect in 2006. It used the powers of section 51 of the Constitution to essentially include 
all companies that were designated corporations under the federal jurisdiction—a constitutional incorporation into 
the federal jurisdiction. This had a significant impact in Western Australia. However, more importantly, the state 
industrial relations system has not been updated since 2002. I will read out a section of the interim report — 

On 30 June 2009 the then State Government, through the Minister for Commerce, the Hon. Troy Buswell 
MLA, appointed Mr Steven Amendola to conduct a review of the Western Australian Industrial Relations 
System. Mr Amendola prepared and submitted his “Final Report” to the Government on 30 October 2009 
(Amendola Report). There was a considerable degree of inaction following the receipt of the Amendola Report. 
The Amendola Report was not published by the Government until 6 December 2010. At that time, then 
Minister for Commerce, the Hon. Bill Marmion MLA, announced by media statement that stakeholders 
would be consulted about “taking the recommendations forward” and the Government “plans to introduce 
legislation to Parliament in 2011”. This did not, however, eventuate. No legislation was introduced and 
on 6 July 2011 then Premier the Hon. Colin Barnett MLA said the Government was not intending to act 
on any of the recommendations of the Amendola Report. 
In 2012, the State Government tabled in Parliament a draft Bill for public comment. This was the 
Labour Relations Legislation Amendment and Repeal Bill 2012, commonly called “the Green Bill”. The 
tabling of the Green Bill was for the purpose of allowing stakeholders and other interested parties to make 
submissions to the Government about the contents of the Bill. The Green Bill contained some of the 
recommendations of the Amendola Report. There was, however, no further published report based upon 
an analysis of the comments about the Green Bill, nor any subsequent legislative action prior to the 
election of the present State Government in March 2017. Thus, whilst the State system was “reviewed” 
in 2009, as stated by the Minister, it was not “updated” in the seven years that passed, after receipt of the 
Amendola Report, up to the election of the present Government. 

Here we have a lot of commentary from the opposition behind me over industrial relations when those members 
had eight years in government and did not touch it. Here we have a minister who is prepared to look at it, listen to 
all the feedback from consultation that occurred over a long time and make the necessary amendments. I will touch 
on the methodology engaged by the review, because those opposite said that there was no consultation with anyone 
along the way. 
I will go through some of the methodology as outlined in the interim report and the final report. Following a public 
announcement of the review, the minister wrote to stakeholders to advise them of the review and the opportunity 
to make submissions. On 30 September 2017, the reviewers published an advertisement in The West Australian 
and The Australian setting out the terms of reference and where additional information could be obtained online 
and said that written submissions could be sent to the secretariat. In addition, the reviewers sent 215 letters to 
employer associations, industrial agents, law firms, not-for-profit organisations, public sector departments, unions 
and other people they thought might be interested in the review. The reviewers corresponded and had meetings with 
Chief Commissioner Scott, Senior Commissioner Kenner and Registrar Bastion of the Western Australian Industrial 
Relations Commission to obtain statistics, information and opinions about the way the state system operates. The 
secretariat also asked a number of stakeholders whether they would like to meet with the reviewers to discuss the 
terms of reference prior to finalising written submissions. Numerous stakeholders took up this opportunity. There 
were 13 meetings held between 13 November 2017 and 20 December 2017. The reviewers then received 65 sets 
of written submissions from bodies, institutions and individuals. In addition to stakeholder meetings, there had been 
informal private meetings and correspondence with people who have knowledge of, or past or present involvement 
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with, the state industrial relations system. Invitations for submissions, comments or meetings about the interim 
report were sent out to interested stakeholders, organisations and individuals. The reviewers then considered and 
analysed all the submissions and other information provided and then put that into the interim report. Once the 
interim report was published, it was made public and all stakeholders were informed about the interim report and 
provided with the opportunity to make submissions in response to some of the proposed recommendations contained 
in the interim report. In particular, the reviewers wrote to each person, bodies and organisations that had provided 
a written submission to the reviewers prior to publication of the report to advise them of the publication and the 
opportunity to make further submissions. More meetings were held with representatives from the commission and 
through the secretariat, a number of stakeholders were asked whether they would like to meet with the reviewers 
again to discuss the interim report. Eleven meetings were held, which were very productive. On top of that, 49 written 
submissions were also received in response to the interim report from the bodies, institutions and individuals, 
and eight submissions were provided in reply to other stakeholders’ submissions. That is a really important part 
of it when we talk about consultation. Submissions were received in response to the interim report, but people 
could also make submissions on the submissions received. We got a very clear view of what people thought about 
what was contained within the interim report before we published the final report. To come here and say that there 
was no consultation with certain organisations that are part of the state industrial relations system is dishonest, 
misleading and disingenuous. 
I will quickly turn to the Industrial Relations Legislation Amendment Bill now and touch on a few of the key 
elements of it. As outlined by the minister in the explanatory memorandum, it is really telling where he states — 

The new laws, based principally on these recommendations, seek to protect vulnerable workers, tackle 
wage theft and ensure a level playing field for Western Australian employers. 

The intent of these changes is to look after those vulnerable workers who need looking after, deal with some of the 
scourges of wage theft and ensure that businesses and employers within Western Australia are playing on a level 
field. The ministerial review of the state industrial relations system as outlined in the amendment bill touches on 
a number of areas. Some of these are extremely significant, and members may or may not really appreciate how 
important they are. The removal of the exclusions from the definition of “employee” is very long overdue. We are 
talking about exposure of the most vulnerable employees who do not have any protections. The introduction of 
a workplace bullying jurisdiction within the state Industrial Relations Commission is absolutely significant. 
[Member’s time extended.] 
Mr S.J. PRICE: Unfortunately, that is an issue that is continuing to become more and more significant within the 
workforce. The introduction of an equal remuneration jurisdiction for the commission, once again, is long overdue 
and very important for workers within Western Australia. Other areas that go to, I suppose, the functionality of the 
commission include the ability to vary the scope of private sector awards. Modernising the Long Service Leave Act 
and introducing penalties for noncompliance is significant for employees and a number of other aspects in that area. 
When we touch on the inquiry into wage theft, we find that wage theft is one of those events we hear about only after 
the event, predominantly only if there has been some sort of positive outcome. However, introducing a prohibition 
especially on sham contracting arrangements is very significant for all sorts of workers in different occupations. 
Once again, legislating for those who are most vulnerable within our workforce and our society is a significant step 
forward and a very positive change to the current system. 
I will talk about equal remuneration quickly and touch on a couple of issues. This means equal remuneration for 
men and women for work of equal or comparable value within the state. The policy objective underpinning the 
equal remuneration amendments is to help reduce that gender pay gap in WA. Unfortunately, WA has the worst 
gender pay gap in Australia; it is currently sitting at about 22 per cent. That means on average that a woman earns 
78¢ for every dollar a man earns. The current national average is 14 per cent, and this is unacceptable. As a father 
of four daughters, I would love to see equal remuneration for them as they grow up and get into the workforce. Given 
the fact that the gap still sits at 22 per cent within the industries in WA and the financial capacity within those 
industries, surely we can deal with this. 
The stop bullying provisions are also a significant improvement to the state jurisdiction. When the federal jurisdiction 
brought in the stop bullying aspect of the Fair Work Act, it had a profound impact on business behaviour and 
people within workplaces. The good thing about the provision is that if it is there as a deterrent to stop people from 
behaving inappropriately, people also have the ability to seek protection and recourse. It is also a protection, which 
is a great improvement. As the second reading speech states, the overarching objective is to prevent harm to workers’ 
health and safety due to workplace bullying, which, unfortunately, is increasingly an occupational health and safety 
issue in the workplace. 
The removal of exclusions to the definition of “employee” is a really significant change. We put a lot of time and 
effort into consideration of the recommendations we made about the issue of right of entry into the workplace, 
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knowing full well people’s concern about having someone come into what is their house. At the end of the day, 
though, those workers are some of the most vulnerable and do some of the most important work in our society, 
and they need to be protected. Just because their workplace happens to be somebody’s house does not mean that 
they should be excluded from the protections afforded to people in other workplaces. The proposals put forward 
in the recommendations and the provisions contained in the bill address that. I think they are well thought out and 
will have a positive impact for people who work in that sector. The removal of exclusions goes further than that. 
It includes not only people who work in domestic services, but also people who work on commission, work on piece 
rate, receive disability support pensions, are employed through an employment service, are appointed as wardens 
or are volunteers. As we have said, Western Australia is the only jurisdiction that excludes such people from the 
definition of “employee” and leaves them without employment protections. 
The final point I will touch on is local government. I was working for a union at the time local governments decided 
that they were all constitutional corporations. Local governments are the third level of government. There is local 
government, state government and federal government. They are not constitutional corporations. The definition of 
a constitutional corporation is how it earns its income. Constitutional corporations earn their income through the 
sale of a service, as opposed to the provision of a service. It is different. 
Mr W.J. Johnston: They’re taxing bodies. 

Mr S.J. PRICE: That is correct. It is not right to say that local government fits into the federal jurisdiction. When 
the Fair Work Act came in, a lot of local governments were directed that way by their representatives to take them 
out of the state jurisdiction and put them into the federal jurisdiction. It is interesting that some states have kept 
local governments in their state jurisdiction. Around the same time, I happened to spend a bit of time in Queensland. 
Over there, the approach to managing industrial relations was completely different from over here. This provision 
takes away the ambiguity and makes it very clear where they sit. Once again, to say that this will create confusion is 
disingenuous and wrong. This will do the exact opposite; it will give people clarity. There is a transitional proposal 
for how local governments can do that. 

Mr W.J. Johnston: Which was drafted by WALGA! 

Mr S.J. PRICE: Thank you, minister. It was drafted by the Western Australian Local Government Association, 
which was very engaged during the review. There were a lot of discussions about this. It is a very positive step 
forward for all those local government employees within Western Australia. 

Once again, I would like to thank the minister, his staff, the secretariat, Mark Ritter and all the contributors to the 
industrial relations review that I was part of. A significant number of organisations contributed, including not-for-profits, 
employer representatives, unions, individuals and the social work sector—the Western Australian Council of 
Social Service. Everyone across the community was represented and had the opportunity to make a contribution 
and they all took it up. To say that there was no consultation on the recommendations that were put forward and 
resulted in these proposed changes in the bill is wrong. Significant consultation took place and significant 
opportunity was given to people to provide feedback, including on other people’s submissions. It was completely 
open and transparent. 

I will finish by quoting the minister. He said that the bill is the result of significant consultation and seeks to protect 
vulnerable workers, tackle wage theft and ensure a level playing field for Western Australian employers. I say 
thank you to everyone who participated in both of the reviews, and I commend the bill to the house. 

MR S.A. MILLMAN (Mount Lawley) [9.45 pm]: I do not propose to make a lengthy contribution to the second 
reading debate on the Industrial Relations Legislation Amendment Bill 2020, but it would be remiss of me not to 
make a contribution about this important legislation, given my history in employment law before I entered this 
Parliament. I will start by commending the minister for bringing this bill before the house. I particularly commend 
the member for Forrestfield for his contribution, both to the debate this evening, and also in the extraordinary 
amount of work that he did, not the least of which was in consultation with stakeholders and with the eminent 
Mark Ritter, SC. For what it is worth, I had the opportunity to appear with Mr Ritter on a number of occasions in 
the Industrial Appeal Court and before the Full Bench of the Industrial Relations Commission. Mr Ritter is not 
a partisan. He is a thoughtful, considerate and deliberate person who would have brought an academic rigour to 
the analysis of this problem and formulated the best way to introduce the necessary legislation to bring our industrial 
relations system up to date. 

We need to locate this legislation in the broader industrial relations context in which it sits. This point needs to 
be made for members opposite so that they can appreciate the work that this bill is designed to do. The industrial 
relations legislation governs the industrial relationship between employers and employees. The workers’ 
compensation legislation, which is also being reformed by this minister, governs the circumstances of suffering 
an injury at work. The work health and safety legislation provides for safe workplaces. This is a triumvirate of 
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legislation, which needs to operate in concert. That is why it is important that the terms used are consistent 
throughout the three pieces of legislation. The objects of the legislation are similar and are guided towards the 
same principle. It is entirely appropriate that over the course of the fortieth Parliament, this minister has brought 
forward legislation that amended the workers’ compensation legislation, the work health and safety legislation 
and now the Industrial Relations Act. 

A number of members have spoken about the effects on the economy of the pandemic. I can tell members that the 
McGowan government’s number one priority is jobs, but we need to make sure that when we create jobs, we are 
creating good, well-paid, long-lasting jobs. We need to create the jobs of the future, which are governed by an 
equitable industrial relations system, which is not only fit for purpose in the twenty-first century, but also levels the 
playing field for employers and employees. I have heard members opposite note that they are prepared to support 
a number of provisions in this legislation, but I say that members should provide this legislation with unconditional 
support, for no other reason than that it brings our state’s industrial relations system into the twenty-first century. 
The other problem that members opposite have is that they do not really understand what this bill is about or what 
it does. I do not plan to go through this in great detail, but the member for Hillarys raised section 40B and started 
to cast some quite bizarre aspersions over the independence of the commission and what the consequences of these 
amendments might be. In fact, this very power to bring awards before the commission on the commission’s own 
motion is a power currently located in the legislation. Please, before the member for Hillarys attacks this legislation 
and picks out pieces of it that he is not happy or comfortable with, he should do his homework and understand 
precisely the powers the commission currently exercises and see how the powers proposed by this minister are 
reasonably and appropriately adapted to the circumstances we confront here in Western Australia. 

The member for Hillarys talked about exceptional circumstances. He knows this very well, and I do not know why 
he needs telling this, but the absence of a definition of “exceptional circumstances” works to the benefit of the people 
involved so they know precisely the cases that need to be run in order to demonstrate the exceptional circumstances 
by which someone can enter a workplace. This legislation now updates workplaces for the twenty-first century. 
As we move towards more domestic services, as we move towards the gig economy, a responsible Parliament, 
a responsible legislature, is taking the necessary steps to make sure that its statute book reflects the requirements 
of a modern society. This legislation does precisely that. We must still wrestle with difficult things proposed by 
the gig economy and how we reconcile the way we regulate that. That will be for another day, but if the minister 
is responsible for introducing that regulation, it will have my support, because it will be exactly as this legislation 
is—thoughtful, well considered and appropriately adapted. 
I want to finish on one more point, because I promised I would keep my contribution brief. It concerns the bizarre 
submissions that have been made by members opposite about the extension of the state industrial relations system 
to local government. This is just a bit of a history lesson, picking up points that the member for Forrestfield, 
Mr Acting Speaker, made. When WorkChoices was introduced, the federal Parliament was required to rely on 
section 51(xx) of the Constitution, which is the corporations power. It is the power to make laws with respect to 
constitutional corporations—that is, trading and financial corporations, BHP, Woodside or Rio Tinto, and not the 
Shire of Cue, the Shire of Westonia or the Town of Cottesloe. These are organisations that have statutory effect 
by virtue of the Local Government Act and then engage in the provision of services for ratepayers. The clever 
arguments brought by their lawyers to enliven the commonwealth jurisdiction and avoid their responsibilities under 
the state Industrial Relations Act have had their time. Those arguments are over now. This legislation will provide 
clarity and certainty. I accept that the opposition might have spoken to probably all 125 local councils, although it 
might have just spoken to the Western Australian Local Government Association, but there are 25 000 local 
government employees, every single one of whom will benefit from this legislation coming into effect and local 
government being brought into the jurisdiction of the state Industrial Relations Commission. They will be given 
clarity and certainty. They will know exactly where they can bring an employment dispute without having to worry 
about high-priced lawyers paid for by their employers and WALGA making technical constitutional arguments in 
order to try to avoid their legitimate responsibilities to their employees. This is a very simple, straightforward 
reform, and it should have the full-throated, wholehearted support of this entire chamber and this entire Parliament, 
because it makes sense. If there are technical advantages to be gained by WALGA, it should not be the first priority 
of Parliament. We should act in the best interests of the people of Western Australia, and if that means providing 
clarity and certainty to people’s employment relationships, that is our obligation; that is what we should do. That 
is why I am so keen to support this bill. 
I turn to other things this bill does, which are unarguable. I turn to the equal remuneration order. Are opposition 
members opposed to the equal remuneration? If so, they should hang their heads in shame. There are penalties for 
breaches. Will we allow people to get away with breaching industrial law? If so, opposition members should hang 
their heads in shame. The bullying regime mirrors the Fair Work Commission. It is a bullying regime designed to 
provide remedies for people in their employment when they are being bullied. That is a noble and worthy aim. 
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I turn to the underpayment of wages. The member for Hillarys made a point about contrition shown. I take that 
point, but when employers routinely complain about the award rates of pay and then use them as a business model 
in order to preserve their businesses, it is exactly the sort of provision we should be tackling—that wage theft and 
underpayment of wages—and we should hold them to account to the full force of the law. 
The final thing is the increasing use of domestic work. Although this is a difficult issue, because it is hard for us to 
grapple with, it is an abrogation of our responsibility as legislators if we do not tackle it. This legislation balances the 
competing interests of everybody concerned to make sure that it is reasonably and appropriately adapted to very 
difficult circumstances. This government knows how to get on with doing the hard work of legislating in difficult 
times and in difficult circumstances. That is why this government and this frontbench has my full-throated support 
and that is why this legislation has my full-throated support. With that, I commend bill to the house. 
MS J.M. FREEMAN (Mirrabooka) [9.55 pm]: I, too, briefly rise to talk about the Industrial Relations Legislation 
Amendment Bill 2020. In particular, I thank my colleagues for giving such a broad and detailed assessment of why 
this is a great bill before us tonight that has many aspects that we should see introduced. It is a great disappointment 
to hear that the Liberal Party and the Nationals WA do not support this bill. 
I particularly want to talk about the equal remuneration orders in division 3B. I absolutely applaud the state 
government for bringing in these provisions. Indeed, this is an enactment of the existing order that the commission 
does. As my colleagues were speaking, I was reminded that I worked on the order as the assistant secretary of 
UnionsWA when I was doing the state wage case for the chief commissioner bringing in those principles. It is really 
important that we all recognise that despite decades and generations of women in the union movement, the public 
sector and leadership of this state prosecuting and arguing for equal remuneration and how women’s work needs 
to be valued, despite the fact that there were historic cases in the late 1960s, in 1969, and then in 1974 to have equal 
remuneration in the Australian and our jurisdictions, we still have an unacceptable and absolutely shameful pay 
equity gap in Western Australia of around 22 per cent. That cannot be explained away by saying that women enter 
into different professions. That cannot be explained away by saying that the work is of a different nature. When 
the whole concept of women’s work had to be considered somehow of lesser value than men’s work and when in 
equal pay cases women’s work had to be compared with men’s work to be able to increase the value of women’s 
remuneration, it was a shameful period. 

It is important to note that this remuneration order provision will be based on the provisions of the Queensland act, 
as I understand, and that has been in place for many, many years. It has seen very thorough and good investigation 
in cases around equal remuneration. I recall that one of the major cases in Queensland was the dental assistants’ 
case. I stand corrected if that was a federal case, but I am pretty sure it was in Queensland. It was able to take in and 
assess the work done by and the competencies, skills, capacities and delivery of dental assistants to establish a proper 
classification of wages for that profession. This is a very important and integral part of seeing a long-term injustice 
addressed in our community. I commend the bill.  

MR W.J. JOHNSTON (Cannington — Minister for Industrial Relations) [9.59 pm] — in reply: I want to address 
some of the issues raised tonight. I think one of the issues was that the two opposition speakers were not familiar 
with the Industrial Relations Act 1979 because many of the issues that they raised complain about provisions in 
the existing legislation, which I will come to in a minute. 

I will start with a discussion of the response to the forced labour convention. I will read briefly from a media 
release issued today by Be Slavery Free and Freedom United, titled “WA Parliament called on to pass changes to 
Industrial Relations Laws; Shaping the future with lessons from the past”. In part, it says — 

Earlier today, Western Australian Minister for Industrial Relations Bill Johnston, received a petition 
calling on the Western Australian Parliament to pass the changes in the Industrial Relations Legislation 
Amendment Bill 2020 which brings Western Australia in line with the requirements of the International Labour 
Organisation’s Forced Labour Protocol of 2014 (P029) and will allow the Commonwealth to ratify the 
Protocol. 

It goes on to outline who Be Slavery Free and Freedom United are. 

[See paper 3580.] 

Mr W.J. JOHNSTON: The point is that people around the globe are watching us. I will also table an online petition 
from Freedom United and Be Slavery Free, signed by 102 891 global citizens, including 12 904 Australians calling 
on the Western Australian Parliament to pass the changes in this bill. It states — 

To: The Honorable Members of the Parliament of Western Australia, 

Freedom United, the world’s largest anti-slavery community, with Be Slavery Free (an Australian coalition 
focused on ending modern slavery) are urgently calling on the government of Australia to support the 

https://www.parliament.wa.gov.au/publications/tabledpapers.nsf/displaypaper/4013580a9ec912e8a2609e7c482585c9000f7b41/$file/3580.pdf


Extract from Hansard 
[ASSEMBLY — Tuesday, 18 August 2020] 

 p5154b-5175a 
Mr Peter Katsambanis; Mr Vincent Catania; Mr Stephen Price; Mr Simon Millman; Ms Janine Freeman; Mr Bill 

Johnston 

 [17] 

International Labour Organisation’s Forced Labour Protocol (P029). 102,891 actions have been taken 
around the world calling on governments to ratify the Protocol and take a united stand against forced labour. 

In order for this to occur, the Western Australian Parliament must pass the changes in the Industrial Relations 
Legislation Amendment Bill 2020 bringing Western Australia in line with the requirements of the 
International Labour Organisation’s Forced Labour Protocol (P029). 

Forced labour is a serious and growing global issue. Modern slavery affects 40 million people worldwide 
and generates billions of dollars in profits every year. 

We need governments to meet international standards and create measures to protect workers from slavery 
and to create a level playing field for business. 

The Forced Labour Protocol helps to bring an end to modern day slavery by creating measures for prevention 
of abusive practices, protection of victims, and justice for perpetrators. 

102,891 actions have been taken worldwide calling on governments to ratify the Protocol. 

We urge the Parliament of Western Australia to make the necessary changes to support the Protocol 
and end modern-day slavery. 

[See paper 3581.] 

Mr W.J. JOHNSTON: Everybody is watching us; this is not just a Western Australian issue. I want to address 
the question that somehow the ability for the Industrial Relations Commission to act on its own motion ends the 
impartiality of the commission. I suggest that members read the existing legislation. Section 40B allows the 
commission to vary on its own motion any aspect of any award in the state. That is a power that exists today. This 
bill does not produce a new power to the commission. In respect of the scope clause, this bill allows the commission 
to start a process to modernise the scope of the award, which is why everybody I speak to in industry supports it. 

Let me address the question of consultation—what a ridiculous comment! We had two inquiries. The member for 
Forrestfield outlined in detail the lengthy process that the inquiry went through, the number of submissions and the 
opportunity to comment on other people’s comments, not just on their own comments. This was consulted to death! 
Even then it took us some time, as the member for Hillarys quite rightly pointed out, for us to bring the legislation 
forward because we had to digest this extensive report. Let me make it clear, many of the elements regarded the 
public service and intersected with the Public Sector Management Act 1994, which therefore had to be deferred 
off to a separate process because I am not the Minister for Public Sector Management and the review did not deal 
with the Public Sector Management Act. I did not want to bring the response to the Ritter review forward until after 
the government had fully considered all the implications of the outcomes of the inquiry—likewise with Tony Beech’s 
inquiry, which, again, involved hundreds of submissions and dozens of opportunities for consultation. Anybody 
who suggests that there was no consultation in preparing this bill is not telling the truth. 

Let me make a point about the Western Australian Local Government Association. After we announced our intention 
to legislate, I met with the leadership of WALGA and it did not object to the process that I proposed. I agree that 
WALGA has subsequently raised objection, but when I met with WALGA, it did not oppose the process that I was 
proposing. We formed a task force with the union, WALGA and the department to draft the transitional provisions 
to make sure that they were fair and reasonable. On a number of occasions when there was no consensus between the 
union and WALGA, I was asked to make the decision on whether the union submission or the WALGA submission 
be supported and on each occasion I agreed with WALGA. On each occasion I accepted WALGA’s position over 
that of the union; therefore, WALGA has been intimately involved in the preparation of this bill. Furthermore, no 
valid federal awards cover local government in Western Australia. WALGA knows that, because on occasions when 
there are unfair dismissal claims, WALGA representatives say to the employee seeking restitution that if they 
proceed with their claim and do not accept the offer, WALGA will argue in the tribunal that the award is invalid. 
That is WALGA’s position. That is what WALGA members do. 

Everybody in the industry knows that local governments are not constitutional corporations. We know that. The 
former Liberal government knew that because it passed a law that brought every local government’s chief executive 
officer under the coverage of the Salaries and Allowances Tribunal. The member for Hillarys says that that was 
not a valid execution of the powers of the Parliament. He says that it is not valid to exercise the authority of the 
Parliament to regulate the employment of local governments. Why did that member do it when he was in government? 
That is the question. 

WALGA is an important organisation in Western Australia, but I am disappointed that the Liberal Party has 
abandoned the authority of Western Australia and given up the rights of this Parliament to the Parliament in Canberra. 
The Liberal Party used to be the party of state rights. It used to represent the interests of Western Australia and 
now it has given it up and has given it all to Canberra. What a disgrace! The argument that this bill will somehow 
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increase costs is rubbish. Show me a clause in the bill that increases cost for WALGA. The transition provision, 
which WALGA knows about because it helped write it, says that the current federal awards will become state 
awards. That is what it says. On every occasion that there was a dispute in the task force that could not be resolved, 
I, as minister, agreed with WALGA’s submission, so this idea that there was somehow no consultation is rubbish! 

Regarding the equal remuneration provision, there is a 22 per cent gap in the wages of women in Western Australia 
and I do not want to stand for that. The provision we are inserting is in the form of the general order that has 
been agreed between UnionsWA, the Chamber of Commerce and Industry of Western Australia and the state on 
behalf of — 

Mr P.A. Katsambanis interjected. 

Mr W.J. JOHNSTON: That is why we want to make sure it is in there. I do not want to have this eating around 
the edges. This is an important piece of legislation to bring our legislation up to date. 

The member for Hillarys said that it is outrageous that an inspector will have the right to enter a house that is being 
used for industry. I would suggest the member read the current legislation. I make two points about that. Firstly, 
the word “industry” is already defined in the act. We do not have to define it in the bill because it is in the act. It 
would have been helpful if the member had read the legislation before he came in here. 

Mr P.A. Katsambanis: Which clause? 

Mr W.J. JOHNSTON: In the definitions clause. I will look it up for the member, if he wants. 

Ms S.E. Winton: Do his homework for him! 

Mr W.J. JOHNSTON: I will. It is ridiculous that he holds himself out as the shadow Minister for Industrial Relations 
but he has not read the Industrial Relations Act. The definitions are in the act. I assume it is section 5, but I will 
make sure that I am not reading the wrong section. Section 7, “Terms used”, defines “industry”. Go and read it. It 
would have been helpful if he had done that. 

Mr P.A. Katsambanis: Read it to me. 

Mr W.J. JOHNSTON: For crying out loud, member!  

Mr P.A. Katsambanis: Where is it in section 7? 

Mr W.J. JOHNSTON: It is in alphabetical order. I know that could be trouble for you! 

Mr P.A. Katsambanis: It is not there. 

Mr W.J. JOHNSTON: Of course it is there! 

The SPEAKER: Member, you had a chance to talk before. 

Mr W.J. JOHNSTON: It is there. We will come to it tomorrow, if he wants. Let me make it clear: the word 
“industry” is already defined in the act. It is in there in alphabetical order after “industrial” and all those things. 
Go and read it! 

I will make a further point here: at the moment, an inspector for the department has an unfettered right to enter a home 
that is a workplace. We are bringing in a new limit. This is the absolute opposite of what the member argued when 
he was on his feet. He argued that we were introducing a provision that would allow an inspector to do something 
that they cannot do now. No; that is not correct. Everybody recognises that the number of homes being used as 
workplaces is increasing. It is on page 12 of the act, if the member cannot find it, under “Industry includes each of 
the following”, and it goes on. 

Mr P.A. Katsambanis: Where is the term “carrying on an industry” defined? 

Mr W.J. JOHNSTON: It is in the legislation. 

Mr P.A. Katsambanis interjected. 

The SPEAKER: You have had your chance to talk. 

Mr W.J. JOHNSTON: You cannot be that silly. You hold yourself out as a lawyer but you do not understand 
how to read a bill. 

Mr P.A. Katsambanis interjected. 

The SPEAKER: Member for Hillarys, that is enough. 

Mr W.J. JOHNSTON: As I say, he then complains that we are giving an inspector the right to enter a house, but 
that is not correct—we are limiting the right of an inspector to enter a house. 
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The member asked about a union official going into a home. Of course we need to make sure that is properly 
regulated. That is why it will be allowed only under exceptional circumstances, and only if the commission has 
provided authority for it. That means no union official has a right to enter a workplace unless it is specifically 
authorised in exceptional circumstances by the Western Australian Industrial Relations Commission. If the member 
wants to provide a further limit, I would be interested to see what he thinks would be a further reasonable limit, 
but that is what we are trying to do; we are trying to limit the right of entry. 

Look at what happened in South Australia with that sad case of a woman who was not cared for in her own home 
and died. She perished in a chair that, apparently, she had not left for over 12 months. The idea that bad things do 
not happen in workplaces is not correct. I do not get why the Liberal Party does not want enforcement procedures. 
Remember, a union official cannot just turn up. They can go only in in exceptional circumstances, with the approval 
of the commission. I am happy to hear a suggestion that narrows that further, but it is ridiculous to say that workplaces 
should be free from enforcement procedures. 

Mr P.A. Katsambanis: I did not say that. 

Mr W.J. JOHNSTON: That is the effect of what the member has asked for. He also said that only employers 
are part of industry. The member went on at some length about how it should be the choice of an employer—
being the Western Australian Local Government Association or local governments—whether they are covered 
by federal or state awards. I have had a long period of engagement in industrial relations. Industry are the social 
partners—that is, the employers and the employees together. It is not half of the industry. Employers do not 
make unfettered decisions. It is not right. It is completely unacceptable that the Liberal Party would come into 
this place and argue that employers should make decisions on behalf of employees. That is unacceptable. I do 
not know why the member put that proposal. I cannot believe that the member put that proposal. That is 
a ridiculous idea. 

The member also raised concerns about the economic impact of this legislation. There is no economic impact of 
this legislation because it does not authorise any increase in costs. No element of this bill leads to higher expenses 
for anybody—none at all. All we are doing is fixing a number of defects in the current legislation because it has 
not kept up to date with the need for change. 

The Nationals objected to the penalties. Penalties apply only when a person has breached the rules. If a person 
does not breach the rules, there is no penalty to apply. Indeed, I will go further and point out that, actually, for the 
first time, we are providing for undertakings rather than enforcement action as an option for the inspectorate, which 
is available to the Fair Work Ombudsman but not to the industrial inspectorate here in Western Australia. We are 
actually giving a concession to employers through this legislation so that now they will not have to be prosecuted, 
which is the only enforcement tool available to the inspectorate here in Western Australia. What the member for 
North West Central read out is actually not correct; it does not reflect the nature of this bill. 

All we are doing with the penalties is matching the state penalties to the federal penalties. These penalties already 
apply to industry in Western Australia. It is not an increase in penalties; it is an increase in the arrangements if an 
employer has not met their obligations under the act. The most important change here is in fact the change to the 
scope clause for awards. There are about eight awards. The member for Forrestfield pointed out that 35 per cent 
of employees in Western Australia are covered by the state system. Of course, most of those are in state government 
employment; so about 15 or 20 per cent of the private sector workforce—no-one can be completely sure—are 
covered by the state system. They are covered by common rule awards. There are approximately eight common 
rule awards, which represent about 90 per cent of those employees. 

At the moment, the scope clause of an award is established on the day the award is created. It is established by the 
nature of the industry that the employer’s respondent to the award are, plus the named callings. I will use an award 
that I am very familiar with—the Shop and Warehouse Award. That award was created in 1976 and came into 
effect in 1977. The scope of that award was established when it was created in 1976. Now, 44 years later, when it 
is to be enforced, if there is a dispute about the coverage of the award, we have to find evidence about what the 
coverage of the award was 44 years ago. Literally, people may have died and we cannot provide evidence of what 
was happening in the workplace 44 years ago. I think the Metal Trades (General) Award was created in 1947. 
Members can understand the challenge that we have in enforcing the entitlements of employees and employers. 
The scope clauses are almost completely ineffective. We are proposing an arrangement to update the scope so that 
now the scope will be described by the definition of industries and callings. The employers are proving what happened 
at Boans in 1976: it ceases to be a challenge for the enforcement of the award. 

We could go about that arrangement in two ways. We could get the parties to the awards to make applications or 
we could get the so-called section 50 parties—that is the Chamber of Commerce and Industry of Western Australia, 
UnionsWA and the minister—to be given responsibility for updating the awards, or we could have it like we were 
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proposing as was done in the 1990s by the Kierath legislation, to have the commission do it on its own motion. 
Why is it being done by the commission on its own motion? The Chamber of Commerce and Industry is not really 
relevant anymore for most of those awards because its members are no longer covered by those awards. Very, very 
few unincorporated businesses are members of industrial organisations—organisations of employers. Likewise, 
very few members of unions are now covered by state awards in the private sector. There is no incentive for either 
party, either the union or the employer party, to update the awards. 

We have had that problem for nearly a decade now. The awards have not been kept up to date. That is not a criticism 
of either the employer or employee associations; it is a fact of the economic force of the federal system. We are 
trying to create a system that will allow those awards to be updated for the benefit of employees and employers in 
the industry. Most of them do not belong to either the employer associations or the employee associations. We 
have to have a mechanism. As I say, we actually considered whether it should be the section 50 parties, because 
we have a complete right to ask to intervene in all matters before the commission. That is one way of doing it, but 
we did not want the government in charge of updating awards in the private sector. We thought it would be properly 
done by industry partners, not by government. We, therefore, provided a mechanism for the commission at its own 
motion to bring those matters forward. But that still needs to be argued by the industry partners. They still have to 
respond. There will have to be a hearing, just as there was in 1990s when, under the Kierath legislation, we had to 
put dispute settlement provisions into awards. There still has to be a hearing. There has to be an applicant, a union 
party and an employer party. They still have to come in and make submissions and discuss the implications of what 
is happening, but somebody has to kick off the work. If we leave it to the industry partners, it will not happen. We 
know it will not happen because it has not happened. If it was going to happen, somebody would have done it. 

I remember being at the Shop, Distributive and Allied Employees Association in the 1990s and we updated our 
scope clause. I did not do it; Joe Bullock, who was the assistant secretary of the union, did it. Unfortunately for us, 
when he lodged the application with the registrar, the registrar said, “Do you understand that this does not change 
the scope clause. Whilst you are changing the named parties, the scope was set in 1976 and so this won’t actually 
change the scope. You still have to prove what happened back then.” This is a cost-effective, sensible way forward. 
The only other way forward would be to have the section 50 parties do it, which is the minister, because we know 
UnionsWA and the Chamber of Commerce and Industry will not do it because they have not. Quite frankly, if that 
is what the Liberal Party wants it to be, then it is the minister who effectively decides to bring the application 
forward, so be it. I do not object to that. I just do not think it is sensible. What we are suggesting is a much more 
sensible procedure. It is a much simpler procedure because it keeps the industry parties being the ones who will 
have to do the work rather than the government deciding what occurs in these awards. 

Only someone who does not understand how the state system works would come up with the idea that this is somehow 
going to contaminate the independence of the Western Australian Industrial Relations Commission. No-one who 
knows the Industrial Relations Act 1979 would make that submission, because the commission—not always, but 
for 25 years—has had a right to take action on its own motion. I must say, the most recent amendment to the 
provision at section 40B was in this Parliament in 2011, when the Liberal government was in power and I think 
the member for Hillarys was working I think Hon Peter Collier at the time. 

Mr P.A. Katsambanis: When was that? 

Mr W.J. JOHNSTON: It was in 2011. 

Mr P.A. Katsambanis: No, I was not. 

Mr W.J. JOHNSTON: There you go. Anyway, the point I am making is a Liberal government was actually the last 
government to amend the right of the commission to act of its own motion, so the idea that it is novel to have the 
commission take action on its own motion is 100 per cent wrong. I make the point again: it is not as though the 
commission just wakes up one day and issues an order; it starts the procedure that leads to an order later on. We have 
to reform the arrangements for the scope clauses because, otherwise, what will end up happening—what is already 
happening—is that every time an award enforcement matter goes forward to the Industrial Magistrates Court, the 
first thing that happens is a jurisdictional question about whether the award applies. We cannot have that. We cannot 
have a system that is unenforceable; we may as well not have a system at all. It beggars belief that anybody who 
understands the industrial relations system in Western Australia would make any suggestion that somehow it is 
novel to allow the commission to kick off a piece of work. It beggars belief. Nobody who has any knowledge of 
the system would make that submission. 

What we are trying to do is to make the right of entry reflect the twenty-first century. Everybody walks around now 
with a camera in their pocket. The member for Hillarys raised the example of a workplace in which one might not 
be able to have a phone. I have been on many mine sites where phones are not permitted because there are all sorts 
of radio equipment, explosives and all sorts of things. If that is not adequately dealt with in the current provision, 
I am very happy to look at that. But all that we are doing is bringing the legislation into the twenty-first century. 
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The member says that a person is allowed to make copies of documents. Yes, but unless we authorise the use of 
a phone, the document cannot be copied by use of a phone. I will give members an example of what happened 
when I was a union official. There was a supermarket down in the southern suburbs called Stammers. It has now 
disappeared; it is now a Woolworths store. I went into Stammers to follow up an underpayment problem. The 
supermarket was underpaying every single employee in the workplace. I had to note by hand all the information 
in the wages record, which is ridiculous, because there were hundreds of pages of notes. I came back with my own 
little transportable photocopier, plugged it in and took photocopies of everything. I saw the manager a couple of 
days later and he said, “It’s lucky I wasn’t here, because if I had been, I would not have let you use our electricity.” 
We have to update the arrangements to reflect the twenty-first century, because the problem with the member 
for Hillarys’ submission is that there is no authority to use a camera to copy the documents. We need to provide 
that authority. 

Mr P.A. Katsambanis: But you’re not doing that. 

Mr W.J. JOHNSTON: No, I know; I am going further. 

Mr P.A. Katsambanis: We will discuss it in consideration, because that’s not what you’re doing at all. 

Mr W.J. JOHNSTON: I am absolutely going further. I make what I think is the real point: as the member for 
North West Central said, people are currently putting up social media posts. People are doing that today. There is 
nothing in this legislation about people putting up social media posts. Again, I have said this to a number of employer 
organisations: if they think there is some way of making clear how the evidence that has been collected should be 
used, I am very happy to do that. But the idea that unions that are able to enforce the rights of workers in their own 
name should not be able to collect evidence is an unsustainable position. This idea that there are enforcement agencies 
and unions is not correct, because in the industrial relations system, the union itself is an enforcement agency. 
A union can take action in its own name; it does not have to take action in the name of its workers. We had discussion 
in this place previously about the importance of keeping union members’ names private in certain circumstances. 
Again, if there is a better way to regularise the twenty-first century, I am happy to look at it, but to wish the 
twenty-first century away is not possible. Everybody has a phone in their pocket. Every phone can record. Every 
phone can take video. 

Mr P.A. Katsambanis interjected. 

Mr W.J. JOHNSTON: That is exactly what the provision does. 

Mr P.A. Katsambanis interjected. 

The SPEAKER: Member for Hillarys! 

Mr W.J. JOHNSTON: As I said, I am looking forward to seeing his amendment. 

Mr P.A. Katsambanis: He was asking me a question. 

The SPEAKER: Do not answer it! 

Mr W.J. JOHNSTON: The one thing we cannot do is wish away the twenty-first century. We have to have a provision 
that explains how the twenty-first century applies in twenty-first century workplaces. If the member is saying 
that that will not be done by this legislation, I am happy to talk to him about that. But the idea that we cannot 
allow the twenty-first century to come into workplaces is ridiculous. It is like this argument about cameras. Again, 
as a former shop assistants’ union official, go to a Woolworths supermarket and look at the number of cameras. 
There are literally hundreds of cameras watching every worker in that place. Apart from being in the toilet or in 
the change room, an employee is on camera the entire time they are at work. Quite frankly, every second a customer 
is in the shop, they are also on camera. The idea that workplaces do not have cameras in them is just rubbish. 
They do; look at us here. The question is not how to keep cameras out of workplaces, which is what the member 
said it should be; the question is: how do we regulate the use of cameras in the workplace. I am happy to have 
that discussion. 

The member for North West Central did not read the annual report of the Fair Work Commission when it talked 
about the 10 per cent of matters being finalised by the issue of an order. That does not mean the other 90 per cent 
did not result in action, it just says that it did not result in an order. That means they were probably solved by, in 
many cases, conciliation, which, of course, is the whole aim of the industrial relations system, to wherever possible 
solve matters by conciliation. In 2016, the former federal Department of Employment conducted a post 
implementation review of the stop bullying provision and concluded that on balance, the jurisdiction had resulted 
in net benefit to the community. It had reduced the incidence of bullying. All we are doing is reflecting the federal 
system for those parts of industry that are not regulated by the federal system. I do not understand why those 
Western Australian–based workforces regulated by the state system cannot enjoy the same benefits as those 
covered by the federal system. It makes no sense to argue that a Pty Ltd company should have a stop bullying 
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provision but an unincorporated law firm should not have an anti-bullying provision. A Pty Ltd company could 
have three or four employees and a law firm have hundreds of employees, with the law firm not having a bullying 
provision but the mum and dad business having a bullying provision. That makes no sense at all. 

I am pleased, member for Hillarys, that the Liberal Party will move all its amendments to this legislation in this 
chamber so that I can fully debate and look at them. But, let me make it clear that, firstly, I am not going to agree 
to badly drafted amendments. If there is something worthwhile doing, I will suggest exactly what I used to do in 
opposition, which is request the minister to look at them between the house, because 100 to one, the member will 
not get the drafting they want by doing it outside the Parliamentary Counsel’s Office. If he wants proper legislation 
drafted, he should get it done by the PCO. 

Mr P.A. Katsambanis: I am waiting for PCO to draft them. You’ll have them in the morning. 

Mr W.J. JOHNSTON: We will see. 

Mr P.A. Katsambanis interjected. 

The SPEAKER: Member for Hillarys! 

Mr P.A. Katsambanis: He asked me. 

The SPEAKER: No, he did not. 

Mr W.J. JOHNSTON: I certainly did not. 

I am happy to consider sensible amendments. I am not throwing the baby out with the bathwater. The amendments 
that we are bringing forward in this legislation are the result of extensive consultation over many years. It started 
in September 2017. The member for Hillarys will remember it well because I announced in answer to his question 
during budget estimates that I was commissioning Mark Ritter to do the inquiry with extensive terms of reference. 
That reported in June 2018. 

Mr P.A. Katsambanis interjected. 

The SPEAKER: Member for Hillarys, I do not want to hear your voice again. I am not sending you home, because 
we all want to go home. 

Mr W.J. JOHNSTON: In June 2018, we had a further review process internal to government and with outside 
stakeholders to review the recommendations. As I said, many of the recommendations were to do with the public 
sector. In addition, the “Inquiry into Wage Theft in Western Australia” was carried out by Tony Beech. As the 
member for Hillarys said himself, he is deeply respected in the industrial relations community in Western Australia. 

This is a sensible piece of legislation. It is very moderate. It tries to do nothing other than bring Western Australia’s 
state industrial relations system into the twenty-first century. There are no provisions that favour one side of the 
industrial relations system against the other. They are entirely balanced. The only issue of controversy is that the 
Western Australian Local Government Association wants to argue it is a constitutional corporation covered by the 
federal legislation when, clearly, it is not. As I said in my second reading speech, WALGA has to understand that 
it cannot be part in and part out. If it is a constitutional corporation, that means the federal Parliament can legislate 
how people are elected to councils. WALGA cannot be half in. If it is a constitutional corporation, that means the 
commonwealth is responsible for its affairs, not the state Parliament. It is not a constitutional corporation. It taxes 
and issues tax invoices to people through its rates. It is not possible for WALGA to be considered a constitutional 
corporation, so it is not covered by the federal act. The question is how to regularise it and bring its industrial 
relations into proper order, because they are not currently. I understand that is controversial because the executive 
of WALGA does not support it. 

I finish by saying that I have had lots of conversations with plenty of people who pay rates and are elected to 
council. Never once have they raised with me that they want to stay part of the federal system, even when I have 
asked them about it. 

I commend the bill to the house. 

Question put and passed. 

Bill read a second time. 

Leave denied to proceed forthwith to third reading. 
 


	INDUSTRIAL RELATIONS LEGISLATION AMENDMENT BILL 2020
	Second Reading


